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BEFORE THE ENVIROMENTAL APPEALS BOARD
UNITED STATES
ENVIRONMENTAL PROTECTION AGENCY
WASHINGTON, D.C.

IN RE: CWwA APPEAL No. 08-07

Iris Reyes
Las Delicias Community

Docket No. SDWA-02-2003-8265

COMPLAINANT'S BRIEF PURSUANT

TO ORDER ELECTING TO REVIEW SUA SPONTE

Now Comes the Complainant, the United States Environmental
Protectidn Agency (“EPA”) Regiocn 2, by and through the
undersigned counsel, and respectfully submits Complainant’s Brief
in compliance with the Environmental Appeals Board f“EAB" or

“Board”) November 14, 2008, Order Electing to Review Sua Sponte,
the Default Order and Initial Decision issued by the Regional
Judicial Officer Helen S. Ferrara (“Presiding Officer”) in the
above matter.

I. PROCEDURAL BACKGROUND

On November 14, 2008, the Board, pursuant to 40 C.F.R;

§ 22.30(b), elected to review one specific component of the
Default Order and Initial Decision (“Default Qrder”) issued by

the Presiding Officer in the above matter. The Board noted that
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2
the Presiding Officer had provided a detailed analysis of the

facts of the case, including servicé of the complaint and motion
for default‘but found that the question of whether Las Delicias
is an unincorporated community subject to suit under a common
name required further review. The Board noted that the Presiding
Judge in the Default Order had failed to address‘these»predicates
to the applicabiliﬁy of 40 C.F.R. § 22.5(b) (1) (ii) (A).

~ II. FACTUAL BACKGROUND

On July 11, 2003, the Region issued to Las Delicias
Community (“Respondent”) a Complaint, Findings of Violation,
Notice of Proposed Assessment of a Civil Penalty, and Notice of
Opportunity to Request a Hearing, Docket No. SDWA-02-2003-8265
("Complaint”) pursuant to the provisions of the Safe Drinking
Water Act (“SDWA") assessing a civil penalty of $500. ‘The
Complaint alleged that Las Delicias Community had failed to
comply with the provisions of the SDWA and the Surface Water
Treatment Rule (“SWTR"), 40 C.F.R. Part 141, Subpart H, National
Primary Drinking water Requlations.

Las Delicias Community owns and/or operates a public water
system (known as Las Delicias Public Water System) located in
State Road 533, in the Municipélity of Ciales, Puerto Rico. As
owner/operator of the public water system, Las Delicias Community
isa “supplier of water” within the meaning of Section 1401 of
the SDWA, 42 U.S.C. § 300-f (4) and (5), whiéh states:

“..(4) (A) In general.-the term ‘public water system’
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means a system for the provision to the public of water for
human consumption through pipes or other constructed
conveyances, if such system has as least fifteen connections
or regularly serves at least twenty-five individuals..

(5) The term ‘supplier of water’ means any person who
owns or operates a public water system.”

Under 40 C.F.R. § 141.2, a “community water system” means a

e pr}ic w#ter system which serves at least fifteen service
connections used by year-round residents or regularly serves at
least twenty-five year-round residents.

Pursuant to Section 1401(12) and (13) (A) of the SDWA,

42 U.S.C. §300f-(12) and 13(A), and 40 C.F.R. §141.2, a “person”
is defined, among others, as an individual, corporation or
association.

Throughout the years, and at least since 1999, a group of
people, of approximately 48 individuals, who make up Las Delicias
Community, take their water from the community public water
5ystem, which, during the time in question and up to the present,
they operate. The community group has maintained open

communication with Region 2 representatives throughout the years.

The enforcement officer handling this case is Ms. Cristina
Maldonade, who holds the position of Environmental Scientist, in
EPA's Caribbean Environmental Protection Division, Municipal

Water Branch,_in San Juan, Puerto Rico. Ms. Maldonado has

followed up in her compliance assistance efforts with the
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community and to the best of her knowledge the people who make up

~the Las Delicias Community, and who operate the community public

water system, are not incorporated and the group is known by the

common name of “Las Delicias‘Community”. See Exhibit 1,
Declaration of Cristina’I. Maldonado, in Support of Complainant'’s
Brief to Order Electing to Review Sua Sponte, with attachments.

ITIT. ’DISCUSSION OF ISSUE SﬁBJEC‘T TO REVIEW SUA SPONTE

Whether Las Delicias Community Is An Unincorporated
Association Subject To Suit Under A Commozn Name

As discussed above, Las Delicias Community is the “common
name” ﬁsed by the group of individuals who operate a community
public water system in a rural area of the Municipality of
Ciales, Puerto Rico, alsc known as the “Las Delicias Community
Public Water System.” EPA's record reveals that the small
community group is not incorporated under the laws of the
Commonwealth of Puerto Ricol.

For the following reasons, those individuals that go under
the common name of Las Delicias Community, are subject as such to
suit under applicable law, in this case, the SDWA and its
implementing regulations, set forth at 40 C.F.R..Part 141,
Subpart H, as required by 40 C.F.R. § 22.5(b) (1) (ii) (A) of the
Consclidated Rules of Practice (“CROP”).

First, as noted above, the SDWA defines a “person” as, among

| See Non PRASA Status Report, dated June 7, 1999, prepared by Rduardo Salgado of CEPD, Exhibit 2 and Non-
PRASA Report datcd May 6, 1999, prepared by Mr. Salgado, Exhibit 3. Both documents describe a visit to the
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others, an individual, corporation O association. See SDWA
Section 1401(12), 42 U.S.C. §300£f-(12). Under Section‘
1414 (g) (3) (B) of the SDWA, 42 U.S.C. §300g-2(g) (3) (B) (which is
the section pursuant tc which EPA brought the action in this
matter), an administrative or judicial enforcement aétion may be
jnitiated against “any person.”

Second, the CROP addrésses filing, service and form of all
~f118d documents and business confidentiaiity matters. As to
service of the complaint, it requires that complainant serve on
v respondent, or a representative authorized to :eceive service..”

Where the respondentAis an “unincorporated association which is
subject to suit under a common name” service may be to a person
authorized by appointment or by Federal or State law to reéeive
service of process. Section 22.5{b) (1) (ii) (A).

Under the CROP, a “respondent” is the person against whom an
adminisprative complaint is issued, see 40 CFR § 22.3 (definition‘
of “Respondent”), and may be considered the equivaleﬁt of a
wdefendant” in a judicial trial.? The CROP defines a “person”
as:

“any individual, partnership, association, corporation,
and any trustee, assignee, receiver or legal successor
thereof; any organized group of persons whether incorporated
or not; and any officer, employee, agent, department, agency
or instrumentality of the Federal Government, of any State

or local unit of government, or of any foreign government.”
Section 22.3(a) of the CROP (Emphasis provided)

community and provide information that the community is not incarporated.

2 “EPA Administrative Enforcement Actions: An Introduction to the Consolidated Rules of Practice”, Joscph J.
Lisa. 24 tem. J. Sci, Tech & Envtl. L, |, Spring 2005.
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There is no question as to whether the group can be named a
- respondent in an administrative case which follows the CROP
because it is an organized group of unincorporated persons. Las
Delicias, as we have discussed above, consists of a rural
community of approximately 48 individuals, who take their water
from a community public water system under their control. This
group has several things in common, they live in the same rural
a;eé and they all receive their water from the same public water
supply which bears the community’s common name: “Las Delicias”.

The question now is whether we can name the respondent under
its‘common name, and if so, whom shall we serve notice on under
the CROP. |

The CROP requires that complainant shall notice of all
documents on “mrespondent, or a’representative authorized to
receive service..” Where the respondent is an “unincorporated
association which ig subject to suit under a common name” service
may be to a person authorized by appointment or by Federal or
State law to receive service of process. Section
22.5(b) (1) (ii) (a) .

Rule 4.4 of the Rules of Civil Procedure of the Commonwealth
of Puerto Rico (“RCP PR”), 32 L.P.R.A. Ap. III R.4.4, describes,
the process for personal service of a civil action. Under Rule

4.4(3), for a corporation, company, partnership, association or

any other artificial person, service shall be done by delivering
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a copy of the summons and the complaint to an “officer, managing

or general agent, or to any other agent authorized by appointment

or designated by law to receive service of process.” Rule 15.3.

of the RCP PR, Defendants under a common name-, states:

“Whenever two (2) or more persons do business under a
common name, regardless of whether or not said name contains
the names of said persons, they may be sued under the common
name and service upon one of them shall be sufficient.”

32 L.P.R.A. Ap. III R 15.3

-~ ~~In the éresent case, Las Delicias Community is subject to
suit under its common name, and service was duly performed to a
person authorized under ﬁhe laws of the Commonwealth of Puerto
Rico. |

In order to understand how this name came about, we have to
briefly discuss the community water systems in Puerto Rico.

We can safely argue that it is common knowledge, that one of
the most important health issues countries still face, even in
the 21°° century, is adequate drinking water supply for rural
communities and developing countries.

Laé Delicias Community Public Water System is one of
approximately 250-280 public water systems or as they are
commonly referred to, “Non-PRASA systems®” in the Commonwealth of
puerto Rico. These communities, which are notkhooked up to PRASA

filtration systems, derive their drinking water from surface

sources like ponds, creeks and rivers, and could be exposed to

3 They arc known as Non-PRASA, because they are not connccted to the government water supplier, Puetto Rico
Aqueduct and Sewer Authority, known as "PRASA.”
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waterborne diseases due to lack of proper water disinfection.

Since 1999, EPA has tried to bring Las Delicias Community
into compliance with the SWTR. However, as the record shows,
they havé constantly failed to comply with the filtraﬁion
requirements specified in 40 C.F.R. Part 141 Subpart H. EPA’s
main concern is the risk to the users of the system to Giardia
lamblia and waterborne diseases and pathogens. As the Presiding
Officer méntionskin her Order; Respondent’'s failure to comply
with the SDWA (failing to comply with the filtration and
disinfection requirements) has subjected a pepulation of
approximately 48 individuals to serious health risks over a
significant time.

IV. CONCLUSION

Complainant hereby submits its Brief in response to the

Board’s Order to Review Sua Sponte. Complainant has fully
~addressed the specific issue subject to the Board's review and
respectfully requests that the Board confirm the Presiding

Officer’s Decision in the above case.
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Respectfully submitted, in San Juan, Puerto Rico, December

15, 2008.

el C Kodecew
o

LZurdes del Carmen Rodriguez

Assistant Regional Counsel

U.S. Environmental Protection Agency, Region 2
Office of Regional Counsel-CT

Centro Europa Building, Suite 417

1492 Ponce de Ledn Ave,

‘Sanr-Juan, Puerto Rico 00907

Phone: - (787) 977-5819

Fax: (787) 729-7748
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BEFORE THE ENVIROMENTAL APPEALS BOARD
UNITED STATES :
ENVIRONMENTAL PROTECTION AGENCY
WASHINGTON, D.C.

IN RE: CWA APPEAL No. 08-07

Iris Reyes
Las Delicias Community

 Docket No. SDWA-02-2003-8265

CERTIFICATE OF SERVICE

I certify that, on the date noted below, I caused to be
mailed a copy of the foregoing “ Complainant’s Brief Pursuant to
Order to Review Sua Sponte” to the following persons, at the

addresses listed below and in the following manner:

Original and (5) copies for filing
By Federal Express:
U.S. Environmental Protection Agency ;
Clerk of the Board, Environmental Appeals Board
1341 g Street, N.W., Suite 600

- Washington, D.C., 20003

A copy by Federal Express:

Helen S. Ferrara

Regional Hearing Clerk

U.S. Environmental Protection Agency, Region 2
290 Broadway - 16" Floor

New York, New York, 10007




DEC-15-20@8 15:28 ~ CEPD EPA 1872897184 P.16

11

Copy by Certified Mail/
Return Receipt Regquested to:
Iris Reyes

Las Delicias Community

HC 01 Buzdn 5715

Ciales, Puerto Rico 00638-9622

pate: /%//5/0? /ié- %/ |

San Juan, Puerto Ric

Office of Regiocnal CbHunsel-CT
U.S. Environmental Protection
Agency, Region 2 ,

Centro Europa Bldg. 417

1492 Ponce de Leén Avenue

San Juan, Puerto Rico 00907
{(787) 977-5819
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BEFORE THE ENVIROMENTAL APPEALS BOARD
UNITED STATES - .
ENVIRONMENTAL PROTECTION AGENCY
WASHINGTON, D.C.

IN RE: CWA APPEAL No. 08-07

Iris Reyes
Las Delicias Community

Docket No. SDWA-02-2003-8265

DECLARATION OF CRISTINA I. MALDONADO
IN SUPPORT OF COMPLAINANT'S BRIEF
TO ORDER ELECTING TO REVIEW SUA SPONTE

I, CRISTINA I. MALDONADO, pursuant to 28 U.S8.C. § 1746,

declare under penalty of perjury as follows:

B I hold the position of Environmental Scientist, in the
United States Environmental Protection Agency (EPA)
Region 2, Caribbean Environmental Protection Division,
Municipal Water Branch, in San Juan, Puerto Rico, since

-‘December 1996.

2. My responsibilities as Environmental Scientist include,
but are not limited to: compliance of laws and
regulations under the Safe Drinking Water Act (SDWA),
which include ameong others, sampling, inspections,
enforcement actions and vigits to rural water supply

systems.

3. As part of my’responsibilities, I have performed
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compliance inspections, and worked directly with the
community members of the fural‘water supply systems in
Puerto Rico, also known as the “Non-PRASA” communities.

4. In several oécasions during the past years, as part of
my duties, I have visited on numerous occasions and, am
well-acquainted with, the Las Delicias Community Public
Water System. |

N Las Delicias community is located in the Municipality
of Ciales. Las Delicias Community Public Water System
serves an estimated population of approximately 48
individuals.

6. A reviéw of my files, (which includes two letters sent
by several members of the community, and which I have
attached to this statement as Attachments 1 and 2) and
Lo the best of my knowledge, the people who make up
this commuﬁity, include at least the following, with
other members of their household:

Iris Reyes

Luis Rosario
Lydia Collazo
Carmen Figueroa

Orlando Rivera Estela

Dianida Torres Candelario
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Joselyn Rivera Torres
Maria Estela
CarmenbEstela Morales
Angel Padilla

Angel R. Estela

-Diego Estela Morales

Teodoro Figueroa
Jose Romero Rivera
Miguel Romero Rivera
Aida Rivera

Vicente Santana

7872897104

7. To the best of my knowledge, the members of the

community are an unincorporated association that goes

by the common name of “Las Delicias Community” .

8. I make this Declaration in support of “Complainant‘s

Brief to Order Electing to Review Sua Sponte” Region

based on my own personal knowledge as stated above.

9. 1 declare under the penalty of perjury that the

foregoing is true and correct.

Given in San Juan,; Puerto Rico,

on December 11, 2008.

Wostdsyetds

C istina I. Maldonado
Env1ronmental Scientist
USEPA, Region 2
CEPD-MWR

P.19
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Caribbean Environmental
Protection Division

Environmental
Management
Branch

Centro Europa Building, Suite 417
1492 Ponce de Ledn Avenue
San Juan, PR 00907-4127

FAX
Page | of —-;Z_ pages : ~ Date: %&,, L 7 /9%5
. /J -

PLEASE DELIVER IMMEDIATELY

To: /DT‘L /@t“'JW—M Fax#é#/)JC,%? 2 5’3
Dept/Agency Dé%ﬂ W“Z( Cﬁ”ﬁ”/ (e B’fmc/(..

Comunents:

Ay ) ey, o7 DNE 2 e
Zéﬁ%—r e /4%‘,«,6 oy & C)amw.//@#/ /2/«,(4_/

[éé [/C"‘g’v/ '—/wc e Sy (.Vl_k / Src gL /7Crk (L{/
piblim e 'Su. Qi /f%. J
i

From géé"‘-ﬂ-—taé7 ( e,p—ﬁ-‘

Phone: (787) 729-6951, X- 7%
Fax: (787)729-7747

If this transmission is not clear and/or incmoplete, please call (787) 729-695 1, extension 0.
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NON PRASA STATUS REPORT

System: Acueducto Las Delicias
PWS ID#: 220032
Municipality: Ciales
Inspector: Eduardo Salgado

On May 6, 1999, 1 visited the Acued. Las Delicias system to follow-up on the community
effarts to comply with AO-287F, which expired on June 30, 1997, I talked to Mrs. Iris N.

Reyes Torres, the person in charge of the system.

The community is not organized and it’s not incorporated. The aqueduct draws water from a

-~ =creek, hag no distribution tank and applies no treatment at all. It serves some 12 households,

The Cialitos PRASA system (4" pipe) runs through state road 149 up to km, 34.5, at the
intersection with road 533. This PRASA system is in the immediate vicinity of Las Delicias
community. Since this is a relatively small community there js a great likelihood that PRASA

- can serve them all. This community should be included in the SEP being worked out to connect
Non-PRASA systems to PRASA. : ’

I asked Mrs. Reyes to prepare a list with the names of the homeowners of this community, -

~She stated that the community would be willing 1o connect to PRASA if they don’t have to pay
the connection costs. ' :

EST@06/07/99
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